STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
HEARI NG Al D SPECI ALI STS,
Petitioner,

Case Nos. 03-0404PL
03-0405PL

VS.
DONALD STEPHENS,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on May 5, 2003, in Lakeland, Florida, before Susan B. Kirkland,
a designated Adm nistrative Law Judge of the Division of
Admi ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Diane L. Guillenette, Esquire
O fice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

For Respondent: E. Raynond Shope, |1, Esquire
1404 Goodl ette Road, North
Napl es, Florida 34102

STATEMENT OF THE | SSUES

Whet her Respondent vi ol ated Subsections 484. 051(2),
484.056(1) (g), 484.056(1)(h), 484.056(1)(k), 484.053(1)(f),

484.053(3), 455.624(1)(j), and 484.0512(1), Florida Statutes,®



and Rul e 64B6-6. 010, Florida Adm nistrative Code, and, if so,
what di sci pline should be inposed.

PRELI M NARY STATEMENT

On April 25, 2001, Petitioner, Departnent of Health
(Departnent), filed a four-count Adm nistrative Conpl ai nt
agai nst Respondent, Donal d Stephens (Stephens), ? alleging that
St ephens vi ol ated Subsections 484.0512(1), 484.056(1)(h),
484.051(2), and 484.056(1)(k), Florida Statutes, and Rul e 64B6-
6.010, Florida Administrative Code.® The Departnent also filed a
t hree-count Adm nistrative Conplaint agai nst Stephens on
April 25, 2001, alleging that Stephens viol ated
Subsections 484.056(1)(g), 484.053(1)(f), 484.053(3),
484.056(1) (h), and 455.624(1)(j), Florida Statutes. Stephens
filed an Answer to Conpl aint, answering the allegations
contained in both Adm nistrative Conplaints. The cases were
forwarded to DOAH, where the cases were assi gned DOAH Case
Nos. 04-0404PL and 04- 0405PL, respectively. By Order of
Consol i dati on dated February 17, 2003, the cases were
consol i dat ed.

The final hearing was scheduled for April 1, 2003. On
March 18, 2003, Respondent filed Respondent’'s Mdtion for
Conti nuance, which was granted. The final hearing was

reschedul ed for May 5, 2003.



The parties filed a Pre-Trial Stipulation and stipulated to
certain facts in section (e) of the Pre-Trial Stipulation.
Those facts have been included in this Recommended O der.

At the final hearing, Petitioner called Joseph Stephen
Wight, J.F., and OG Petitioner's Exhibits 1 through 17 were
admtted in evidence. Respondent testified on his own behal f.
Respondent's Exhibit 2 was admtted i n evidence.

Respondent proffered Respondent's Exhibit 1, relating to
Respondent's di scharge in bankruptcy. The parties briefed the
i ssue of whether the discharge i n bankruptcy coul d be consi dered
in this proceeding. An order was entered on May 27, 2003,
adm tting Respondent's Exhibit 1 in evidence and allow ng the
testinony given at the final hearing on the issue of
Respondent's di scharge i n bankruptcy.

Nei t her party ordered a transcript of the final hearing.

At the final hearing the parties agreed to file their proposed
recomended orders on or before June 2, 2003. Respondent filed
hi s Proposed Recomended Order on June 2, 2003. Petitioner
filed its Proposed Recomended Order on June 10, 2003, and did
not request an extension of tine to file its Proposed
Recommended Order. On June 12, 2003, Respondent filed a Mdtion
to Strike Petitioner's Proposed Recommended Order as being

untinmely filed. The Motion to Strike is GRANTED.



FI NDI NGS OF FACT

1. Stephens is and has been, at |east since March 1999, a
licensed Hearing Aid Specialist. H's |icense nunber is AS
0002599.

2. On April 26, 1999, O G purchased a pair of hearing
aids from Stephens. The total price of the hearing aids was
$3200. O G paid $1600 using his Visa credit card on April 26.
The hearing aids were delivered by Stephens to O G on My 14,
1999, at which time O G paid the remaining $1600 by Visa credit
card.

3. OG was not happy with the hearing aids and returned
to Stephens' place of business, Hearing World, sonmetine in
June 1999. Stephens convinced O G to try a different pair of
hearing aids instead of getting a refund. O G agreed, and
St ephens ordered a new pair of hearing aids, which Stephens
del i vered on June 30, 1999.

4. O G was not happy with the second pair of hearing aids
and again returned themto Hearing World. Stephens persuaded
O G to try another set of hearings aids. By letter dated
July 26, 1999, Stephens advised as foll ows:

This letter is to confirmthat:
When you receive your remade instrunents on
or before August 15, 1999, you will have 30

days to try them w thout penalty. Should
you decide that you wish to return them for



a refund you may do so and receive a ful
refund of your investnent.

Further, should you need an extension of the
trial it will be granted based on your
request before the original trial expires.
O G agreed to Stephens' proposition. The third set was
delivered on August 14, 1999.
5. The third set of hearing aids was al so unacceptable to
O G Stephens ordered a fourth pair and delivered themto O G
on Cctober 1, 1999. O G was not satisfied with the fourth pair
and asked for a refund. On Novenber 19, 1999, O G received a
letter from Stephens stating:
We are in receipt of your request for
cancel lation. | do accept this letter as
your notice. W are very sorry that we were
not able to satisfy your hearing needs. W
are having a very difficult tinme financially
at this time and will not be able to refund
your noney as tinely as you would I|ike.
However, we do owe you a refund and w |
take care of it as soon as we are
financially able to do so. The refund tine
i's runni ng about 8 weeks.
6. O G did receive $300 from Stephens as part of the
refund. Stephens made no further paynents to O G
7. On February 15, 1999, Joseph Wight (Wight) applied to
the Departnent for admittance to the hearing aid specialist
trai ning program and was approved for the training program

period March 12, 1999, through Septenber 11, 1999. The notice

fromthe Departnent to Wight advising himthat he was approved



for the training programstated: "A trainee nay continue to
function as a trainee until receipt of the exam nation grade
results.”

8. Stephens was Wight's sponsor. As part of the training
program Stephens taught Wight, using text books and hands-on
training. Stephens showed Wight how to make nol ds and do
fittings. As Wight progressed, he was allowed to nmake the
nmol ds and do fittings by hinmself. Wight would show the nol ds
to Stephens after Wight conpleted them |If Wight had trouble
fitting a client, Stephens would cone and assist Wight.
General ly Stephens was in the office when Wight did fittings.

9. After conpleting the six-nmonth training program Wi ght
took the Hearing A d Specialist Exam nation in Septenber 1999.
Wight did not pass the exam nation. On October 29, 1999, the
Departnent mailed Wight the notice that he had not passed the
exam nation. The evidence did not establish when Wi ght
received the notification that he had failed the exam nati on.
Nor did the evidence establish when Stephens becane aware that
Wight had failed the exam nation

10. At least by April 14, 2000, Wight was aware that he
had failed the exam nation because on that date he again applied
with the Departnent to enter the hearing aid specialist program
under Stephens' sponsorship. Stephens was al so aware by

April 14, 2000, that Wight had failed the exam nati on because



Wight's application included a signed statenment from Stephens
dated April 14, 2000, indicating that he would be Wight's
sponsor. The Departnent admtted Wight to the training program
for the period April 22, 2000, through Cctober 21, 2000. The
dates for his exam nation were January 19 and 20, 2001.

11. In February 2000, J.F. received an advertisenent from
Hearing Worl d, advertising free hearing exam nations. On
March 2, 2000, J.F. went to Hearing Wrld for the free
exam nation. He did not see Stephens and was hel ped by Wi ght.
J.F. signed a witten purchase agreenent to purchase two hearing
aids fromHearing Wrld for $5,700. Wight perforned the
exam nati on, made the nolds for the hearing aids, and signed the
purchase agreenent on behalf of Hearing Wrld. J.F. gave Wi ght
a check for $5,700 on March 2, 2000, as paynent in full for the
hearing ai ds.

12. On March 23, 2000, Wight delivered the hearing aids
to J.F. and signed the purchase agreenent as having delivered
the hearing aids. Stephens was not physically present in the
roomw th Wight and J.F. at the tine the delivery was made.

The purchase agreenent did not contain the signature and |icense
nunber of Stephens. The witten purchase agreenent provided:
The purchaser agrees to wear the hearing
aid(s) for a period of 30 days fromthe date
of delivery. 1In the event that the

pur chaser decides to return the hearing
aid(s), they nmust be returned to the



speci al i st of record in new working order,
on or before the 30th day of possession.
Upon recei pt of the hearing aid(s) Hearing
World will refund the purchase price, |ess
nol d and di spensing fees (nold fee $150 for
one aid, $200 for a set. In addition, a 5%
of the purchase price-dispensing fee may be
retained).

13. J.F. tried wearing the hearing aids but experienced
vertigo when using them He talked to Wight on April 3 and
expl ai ned the probl em he was having with the hearing aids and
i ndi cating he wanted to return the hearing aids for a refund.
Wight explained to J.F. that only Stephens had the authority to
make a refund. J.F. nmet with Stephens on April 12, 2000.

St ephens expl ai ned that he had a cash flow probl em and coul d not
make a full refund at that tine. It was agreed that J.F. would
return one of the hearing aids and try to wear the other one.

14. On April 14, 2000, J.F. returned to Hearing Wrld and
expl ai ned to Stephens that the use of one hearing aid did not
solve the vertigo problemthat he was experiencing. J.F.
returned the other hearing aid and asked for a conpl ete refund.
St ephens told J.F. that he did not have the funds to nake a ful
refund and gave J.F. $100. Stephens nmade no further paynments to
J.F. for the refund on the hearing aids.

15. Stephens filed a petition for bankruptcy on
Sept enber 27, 2000. A Discharge of Debtor was entered on

January 8, 2001, in In Re: Stephens, Donal d Lane,




Case No. 00-14949-8W, United States Bankruptcy Court M ddle
District of Florida, Tanpa Division. J.F. and O G were |listed
as creditors holding unsecured nonpriority clains.

CONCLUSI ONS OF LAW

16. DQOAH has jurisdiction over the parties to and the
subject matter of this proceeding. Sections 120.569 and 120. 57,
Fl orida Statutes.

17. The Departnent has the burden to establish the
allegations in the Adm nistrative Conplaints by clear and

convinci ng evidence. Departnent of Banking and Fi nance v.

GCsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fla. 1996).

18. In Count | of Case No. 03-0404PL, the Depart nment
al | eges that Stephens viol ated Subsection 484.056(1)(h), Florida
Statutes, which provides that a |icensee is subject to
di sciplinary action for a violation of any part of Part |l of
Chapter 484, Florida Statutes, by violating Subsection
484.0512(1), Florida Statutes, by failing to refund the noney
O G paid for his hearing aids within 30 days of delivery of the
hearing ai ds.
19. Section 484.0512(1), Florida Statutes, provides:
A person selling a hearing aid in this
state nmust provide the buyer with witten
notice of a 30-day trial period and noney-
back guarantee. The guarantee nust permt
t he purchaser to cancel the purchase for a

valid reason as defined by rule of the board
wi thin 30 days after receiving the hearing



aid, by returning the hearing aid or mailing
witten notice of cancellation to the
seller. |If the hearing aid nust be

repai red, renade, or adjusted during the 30-
day trial period, the running of the 30-day
trial period is suspended 1 day for each 24-
hour period that the hearing aid is not in

t he purchaser's possession. A repaired,
remade, or adjusted hearing aid nust be

cl ai med by the purchaser within 3 working
days after notification of availability.

The running of the 30-day trial period
resunes on the day the purchaser reclains
the repaired, remade, or adjusted hearing
aid or on the fourth day after notification
of availability.

20. The Departnent has established by clear and convi ncing
evi dence that Stephens viol ated Subsection 484.0512(1), Florida
Statutes. O G had four different sets of hearing aids. Each
time a new set of hearing aids was delivered, Stephens extended
the refund time for another 30 days. O G received the | ast set
of hearing aids on Cctober 1, 1999, and returned themto
St ephens the sanme nonth. Stephens acknowl edged in a letter
dat ed Novenber 19, 1999, that O G had returned the hearing aids
and was due a refund. O G received $300 from St ephens and
never received any further paynent. Stephens failed to refund
all monies to OG wthin 30 days of O G's return of the
hearing aids.

21. In Count Il of the Admi nistrative Conplaint in
Case No. 03-0404PL, the Departnent alleges that Stephens

vi ol at ed Subsection 484.051(2), Florida Statutes, by failing

10



to direct OG to the Departnment for any conpl aints.
Subsection 484.051(2), Florida Statutes, provides that at the
time of delivery, any person who fits and sells hearing aids
shal |l provide the purchaser with a receipt stating that any
conplaints, if not reconciled with the Iicensee from whomthe
heari ng aid was purchased, should be directed by the purchaser
to the Departnent.

22. In his Proposed Recommended Order, Stephens concedes
that the Departnent established the violation in Count Il by
cl ear and convinci ng evidence. Stephens viol ated Subsecti on
484.051(2), Florida Statutes.

23. In Count Ill of the Adm nistrative Conplaint in Case
No. 03-0404PL, the Departnent alleges that Stephens viol ated
Subsection 484.056(1)(k), Florida Statutes, by using a guarantee
in a msleading, untruthful, and deceitful way.

Subsection 484.056(1)(k), Florida Statutes, provides that a
Iicensee may disciplined for the foll ow ng:
Usi ng, or causing or pronoting the use of
any advertising matter, pronotional
literature, testinonial, guarantee,
warranty, |abel, brand, insignia, or other
representation, however, dissem nated or
publ i shed, which is m sleading, deceiving,
or untruthful.
24. The Departnent has failed to establish by clear and

convi nci ng evidence that Stephens violated Subsection

484.056(1) (k), Florida Statutes. The evi dence does not
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establish that Stephens was attenpting to be deceitful,
m sl eading, or untruthful. Each tinme that O G was not happy
with his hearing aids, Stephens tried to get a pair of hearing
aids that would work for O G, and, each tine he delivered a new
pair, Stephens gave O G another 30-day trial period and
prom sed a refund if the hearing aids were not satisfactory.
St ephens did pay $300 to O G but was unable to pay the
remai ni ng anount because he did not have the noney. Eventually,
St ephens’ noney problens | ed to his bankruptcy.
25. In Count 1V of the Adm nistrative Conplaint in Case

No. 03-0404PL, the Departnent alleges that Stephens viol ated
Rul e 64B6-6.010, Florida Adm nistrative Code, and thereby
vi ol ated Subsection 484.056(1)(h), Florida Statutes, by failing
to provide the address of the Departnent on the sal es receipt.
Rul e 64B6-6.010(1), Florida Adm nistrative Code, provides:

The receipt required by Section 484.051(2),

F.S., shall contain the address and

t el ephone nunber of the Departnent of

Heal t h, Consunmer Unit, 4052 Bald Cypress

Way, Bin C#75, Tallahassee, Florida, 32399-

3275, (888)419-3456. Failure to provide

this address on the recei pt shall be a

violation of this rule subject to

di sci plinary action.

26. The Departnent has established by clear and convincing

evi dence and Stephens has conceded in his Proposed Recommended

Order that Stephens violated Rule 62B6-6.010, Florida

Adm ni strative Code, and Subsection 484.056(1)(h), Florida

12



Statutes, by failing to include the address and tel ephone nunber
of the Departnent on the sales receipt given to O G

27. In the Adm nistrative Conplaint in Case No. 03-0405PL
the Departnent alleges that Stephens allowed Wight, an
unl i censed person, to practice hearing aid dispensing from
March 2000 until April 22, 2000, in that Wight was neither a
Iicensed hearing aid specialist or a |icensed trainee.
Additionally, the Department alleges that Stephens did not
provide a sales receipt to J.F

28. In Count | of the Admi nistrative Conplaint in Case
No. 03-0405PL, the Departnent alleges that Stephens allowed an
unlicensed person to practice hearing aid di spensing and
vi ol ated Subsection 484.056(1)(g), Florida Statutes, which
provi des that a hearing aid specialist nmay be disciplined if
there is "[p]roof that the licensee is guilty of fraud or deceit
or of negligence, inconpetency, or msconduct in the practice of
di spensing hearing aids."

29. The Departnment has failed to establish by clear
and convincing evidence that Stephens viol ated
Subsection 484.056(1)(g), Florida Statutes. It was not
established that Stephens knew at the tine that Wight fitted
and delivered the hearing aids to J.F. that Wight was no | onger

a trainee.

13



30. In Count Il of the Adm nistrative Conplaint in Case
No. 03-0405PL, the Departnment alleges that Stephens viol ated
Section 484.056(1)(h), Florida Statutes, which provides that a
|icensee may be disciplined for a violation of Part |1 of
Chapter 484, Florida Statutes. It further alleges that Stephens
vi ol ated Subsection 484.053(1)(f), Florida Statutes, by
knowi ngly enpl oyi ng an unlicensed person in the practice of
di spensi ng heari ng ai ds and Subsecti on 484.053(3), Florida
Statutes, which provides for a penalty for a |licensee who all ows
a sale of a hearing aid by an unlicensed person who is not a
trainee or who fails to conply with the supervision requirenents
of Subsection 484.0445(2), Florida Statutes.

31. The Departnent has failed to establish by clear and
convi nci ng evidence that Stephens is guilty of a violation of
Subsection 484.053(1)(f), Florida Statutes. Wight, as a
trainee, was allowed to continue as a trainee until he received
his exam nation results. The evidence does not establish that
when Wight fitted J.F. for hearing aids and delivered the
hearing aids to himthat Wight had received the exam nation
results or that Stephens was aware that Wi ght had received the
exam nation results.

32. Subsection 484.0445(2), Florida Statutes, provides
that a trainee shall performthe functions of a trainee only

under the direct supervision of licensed hearing aid specialist.

14



Di rect supervision nmeans that the sponsor nust give final
approval of the work perfornmed by the trainee and that the
sponsor nust be physically present at the tine the hearing aid
is delivered to a client.

33. Rule 64B6-8.001, Florida Adm nistrative Code, provides
that a sponsor of a hearing aid specialist trainee is
responsible for the direct supervision of the trainee. Rule
64B6- 8. 001(3), Florida Adm nistrative Code, defines "direct
supervi sion" as foll ows:

A relationship in which the sponsor is
responsi ble for all work being done and

gi ves final approval to work perfornmed by
the trainee. The sponsor or hearing aid
speci al i st designated by the sponsor nust be
physically present in the sane roomat the
time a hearing aid is delivered to the
client, and the receipt required by Section
484. 051, Florida Statutes, nust have the
signature and |icense nunber of the sponsor
or hearing aid specialist designated by the
sponsor.

34. Stephens was not physically present in the room when
Wi ght delivered the hearing aids to J.F. and did not sign and
pl ace his license nunber on the sales receipt. These acts are
vi ol ati ons of Subsection 484.053(3), Florida Statutes; however,
these activities were not included in the Adm nistrative

Conpl ai nt and cannot now formthe basis for discipline against

Stephens. See Marcelin v. Dept. of Business and Prof essional

15



Regul ation, 753 So. 2d 745 (Fla. 3rd DCA 2000); Ghani v. Dept.

of Health, 714 So. 2d 1113 (Fla. 1st DCA 1998).

35. In Count Ill of the Adm nistrative Conplaint in Case
No. 03-0405PL, the Departnent alleges that Stephens aided an
unlicensed person to practice hearing aid dispensing in
vi ol ati on of Subsection 455.624(1)(j), Florida Statutes, which
provides that a |icensee may be disciplined for:

Ai di ng, assisting, procuring, enploying,
or advising any unlicensed person or entity
to practice a profession contrary to this
part, the chapter regul ating the profession,
or the rules of the departnent or the board.

36. The Departnent has failed to establish by clear and
convi nci ng evidence that Stephens violated Subsection
455.624(1)(j), Florida Statutes. No evidence was presented to
establish that either Wight or Stephens knew that Wi ght had
fail ed the exam nati on and was no |longer eligible for trainee
status. The Administrative Conplaint did not allege that
St ephens all owed Wight to deliver hearing aids when Stephens
was not present or that Stephens failed to sign and place his
| icense nunber on the sales receipt.

37. Rule 64B6-7.002, Florida Adm nistrative Code, sets the
gui delines for the disposition of disciplinary cases for hearing
aid specialists. It provides that the penalty for a violation

of Subsection 484.051(2), Florida Statutes, ranges froma

reprimand to six nonths' suspension and an adm ni strative fine
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from $500 to $1,000. The penalty range for a violation of
Subsection 484.056(1)(h), Florida Statutes, is reprimand to
revocation and an administrative fine of $500 to $1, 000.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat a Final Order be entered:

1. In Case No. 03-0404PL, finding that Donald Stephens
vi ol at ed Subsections 484.0512(1) and 484.056(1)(h), Florida
Statutes, as set forth in Count |I of the Adm nistrative
Conpl ai nt; Subsection 484.051(2), Florida Statutes, as set
forth in Count Il of the Admi nistrative Conplaint; and
Subsection 484.056(1)(h), Florida Statutes, and Rul e 64B6-6. 010,
Fl ori da Admi nistrative Code, as set forth in Count IV of the
Adm ni strative Conpl aint.

2. In Case No. 03-0404PL, disnmissing Count Il of the
Adm ni strative Conpl ai nt.

3. In Case No. 03-0404PL, issuing a reprimand and i nposing
admi ni strative fines of $1,000 for the violations set forth in
Count |, $500 for the violations set forth in Count Il, and $500
for the violations set forth in Count IV.

4. I n Case No. 03-0405PL dism ssing the Adm nistrative

Conpl ai nt.

17



DONE AND ENTERED t his 25th day of June, 2003, in

Tal | ahassee, Leon County, Flori da.

;AA,% L AT

SUSAN B. Kl RKLAND

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 25th day of June, 2003.

ENDNOTES

1/ Al references to the statutes in Chapters 455 and 484,
Florida Statutes, are to the 1999 version.

2/ The style of the Adm nistrative Conplaint identified the
Respondent as Don Stephens. Based on the evidence presented at
the final hearing Don Stephens and Donal d Stephens are the sane
i ndi vi dual

3/ In the Adm nistrative Conplaint, the Departnent alleged that
St ephens viol ated Rul e 64B6-010, Florida Adm nistrative Code, by
failing to provide the address of the Departnent of Health,

AHCA, on the sales receipt. It is clear fromreading the

Adm ni strative Conplaint that such citation was a scrivener's
error and the correct citation should be Rule 64B6-6.010,

Fl ori da Adm nistrative Code, which requires the address of the
Departnent of Health to be placed on a sal es receipt.
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COPI ES FURNI SHED

Diane L. Guillenette, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

E. Raynond Shope, 1I, Esquire
1404 Goodl ette Road, North
Napl es, Florida 34102

R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Susan Foster, Executive Director
Board of Hearing A d Specialists
Departnent of Health

4052 Bal d Cypress Way, Bin C08
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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